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Abstract

This article discusses the role of women’s groups in the
development of section 15 of the Canadian Charter of
Rights and Freedoms, the Charter’s principal equality
rights guarantee, entrenched in the Constitution in
1981. Thanks to the leadership of Doris Anderson,
submissions to the Special Joint Committee on the
Constitution from the Canadian Advisory Council on
the Status of Women (CACSW), the National Action
Committee on the Status of Women (NAC), and the
National Association of Women and the Law (NAWL)
were instrumental in securing changes to section 15.
However, the version in the entrenched Charter still fell
short of women’s aspirations.

Résumé

Cet article aborde le role des groupes féministes dans
Iélaboration de larticle 15 de la Charte canadienne des
droits et libertés, principale garantie de Iégalité des droits
dans la Charte, incorporée a la Constitution en 1981.
Gréce au leadership de Doris Anderson, les soumissions
au Comité mixte spécial sur la Constitution du Canada
faites par le Conseil consultatif canadien sur la situation
de la femme (CCCSF), le Comité canadien d’action sur
le statut de la femme (CCASF) et ’'Association nationale
Femme et Droit (ANFD) ont joué un role déterminant
dans lobtention des modifications a larticle 15.
Toutefois, la version incorporée a la Charte ne répondait
toujours pas pleinement aux aspirations des femmes.
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Setting the Stage: Rights Discourse in the 1970s

In the 1970s, Canadian women had been legal
“persons” for just forty years.! The report of the Royal
Commission on the Status of Women (RCSW) (1970)
identified many measures that would be necessary for
women to achieve full equality. Organizations formed
in the 1970s to press for equality included the umbrel-
la National Action Committee on the Status of Women
(NAC), which emerged from the coalition established
to lobby for the establishment of the Royal Commission
(Molgat n.d.), and the National Association of Women
and the Law (NAWL). Following a recommendation of
the Royal Commission, the federal government estab-
lished the Canadian Advisory Council on the Status of
Women (CACSW) in 1973 to provide advice to govern-
ment on women’s issues from an arms-length perspec-
tive (RCSW 1970, 389-393, 418).

Canada’s international commitments were im-
portant milestones in rights protection in the 1970s.
With the consent of the provinces, Canada ratified both
the International Covenant on Civil and Political Rights
(ICCPR) and the International Covenant on Economic,
Social and Cultural Rights (ICCESCR) in 1976. It rat-
ified the First Optional Protocol to the International
Convention on Civil and Political Rights in May 1976,
providing for complaints directly to the Human Rights
Committee of the UN. In 1980, Canada signed the Con-
vention on the Elimination of All Forms of Discrimina-
tion Against Women (CEDAW), ratifying it in Decem-
ber 1981.* These instruments focused on equality in the
broadest sense, including social and economic rights.

From small beginnings in the 1940s, provin-
cial and territorial human rights legislation had, by the
1970s, expanded to prohibit discrimination in such
areas of activity as signs and symbols, contracts, facil-
ities and services, employment, and accommodation.
In addition to prohibiting discrimination, the legisla-
tion often provided for creation of special programs to
promote the equality of those characterized by one or
another of the prohibited grounds, which then could
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not be invalidated by complaints from more privileged
individuals.

Originally, the prohibited grounds were race,
colour, national or ethnic origin, creed, and religion.
However, by the 1970s, protection against discrimina-
tion on the ground of sex® had been included in most
statutes and protection was also available in some juris-
dictions against discrimination on the grounds of mar-
ital status, family status, disability, political belief, and
record of convictions. The federal government was the
last jurisdiction to enact a human rights statute, pass-
ing the Canadian Human Rights Act in 1977.° Specifi-
cally exempt from this legislation was the Indian Act,
a source of so much inequality for women.” Efforts to
include sexual orientation in this law were unsuccessful;
at this time, the Québec Charte des Droits had the only
protection in the country against discrimination on the
basis of sexual orientation, which was included in the
Charte in 1977.%

The Canadian Bill of Rights was enacted by the
federal government in 1960. It declared that there have
existed and shall continue to exist a number of funda-
mental rights and freedoms, “without discrimination by
reason of race, national origin, colour, religion, or sex.”
One such right is “the right of the individual to equality
before the law, and the protection of the law;” said to
have been modelled on the Fourteenth Amendment to
the US Constitution.” The Bill of Rights provided that
every Canadian law was to be construed and applied
so as not to abridge, or authorize the abridgement of,
any of the protected rights."" Apart from the earlier Sas-
katchewan Bill of Rights'* this was the first human rights
law in Canada that was expressly made to apply to gov-
ernment action. The right of Parliament to override the
Bill was, however, absolute."

Activists litigating under the Canadian Bill of
Rights admired the approach used for race-based dis-
tinctions under the Fifth and Fourteenth Amendments
to the US Constitution. The US Supreme Court consid-
ers race a “suspect” classification and gives “strict scruti-
ny” to distinctions based on race. To survive, such classi-
fications have to serve a compelling state interest and be
necessary to the accomplishment of that goal (Williams
1983). Classifications not seen as “suspect” would be
upheld if rationally related to a permissible government
goal, the so-called reasonable or rational basis test. By
1980, American feminists had not succeeded in getting
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sex distinctions into the upper tier of this “two-tier”
test. They were subject only to a mid-level of scrutiny,
in which the Court required that classifications based
on sex must serve important governmental objectives
and be substantially related to the achievement of those
objectives (Williams 1983, 6.5-6.9). First proposed in
1923, the women’s Equal Rights Amendment to the US
Constitution was passed by Congress in 1972 and sent
to the states for ratification, a process which, by 1982,
had fallen short of its goal.*

Doris Anderson (1996) called the Canadian Bill
of Rights “useless as a legal tool to help women” (235).
Jeannette Lavell and Yvonne Bédard unsuccessfully
used section 1(b) to challenge section 12(1)(b) of the
Indian Act providing that women, but not men, would
lose Indian status upon marriage to a non-Indian man."”
Indian men, by contrast, would confer status on their
non-Indian wives. The majority of the Supreme Court
stated that “equality before the law” did not import the
egalitarian guarantees of the Fourteenth Amendment.
Rather, it guaranteed equality only in the administra-
tion of the law. Justice Laskin, for the dissent, charac-
terized s. 12(1)(b) as a statutory “banishment” of Indian
women and doubted that discrimination on account of
sex, where it had no biological or physiological ratio-
nale, “could be sustained as a reasonable classification
even if the direction against it was not as explicit as it is
in the Canadian Bill of Rights”'® His statement was akin
to the US “strict scrutiny” test.

Stella Bliss relied upon the equality before the
law guarantee to challenge Canada’s denial to her of
ordinary unemployment insurance benefits when she
could not find employment after having a baby. She had
fulfilled the qualifying period for ordinary benefits and
was physically able to work. The qualifying period for
maternity leave benefits was longer and she had not sat-
isfied it. Canada insisted she take maternity benefits, or
nothing, and the Supreme Court ruled that she should
receive nothing. It held that she was entitled only to the
equality in the administration of the law; as long as all
pregnant women were treated alike, there was no viola-
tion."”

After the decision in Lavell and Bédard, women
held a National Day of Mourning for the Bill of Rights.
They distributed an announcement declaring the Bill’s
“short valuable life was dedicated to the freedom of
MAN; its sudden, untimely death occurred when wom-
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en expected to be included” (Status of Women News
1974, 2-3; Eberts 1979, 247). Vancouver Status of Wom-
en described the Supreme Court decision in Bliss as “a
kick in the stomach for working women” (Pal and Mor-
ton 1986, 148). Along with the Supreme Court’s rejec-
tion of hardworking ranch wife Irene Murdoch’s claim
to a share of the couple’s ranch on divorce,'® these cases
left Canadian women convinced that the male-dom-
inated courts had no understanding or sympathy for
women’s lives and aspirations for equality.

Women also had reason to distrust governments’
view of equality. Justice Minister E. Davie Fulton, who
shepherded the Bill of Rights through Parliament, told
a legislative committee that the equality before the law
guarantee “would not be interpreted by the courts so
as to say that we are making men and women equal,
because men and women are not equal; they are differ-
ent.”"” The federal government’s widely-despised “White
Paper” on Indian policy, introduced in 1969 and with-
drawn the next year, also regarded equality as same-
ness; it advocated equal (identical) treatment in law of
non-Aboriginals and Aboriginals although Aboriginal
peoples had a history of profound disadvantage.*

Not only had women been stung by the courts’
response to their equality claims under the Bill of Rights.
By the end of the 1970s, they came to see that the consti-
tutional renewal percolating in government backrooms
(Romanow, Whyte, and Leeson 1984) could have a sig-
nificant negative impact on their lives (Anderson 1996,
234-35).

At a First Ministers meeting in November
1978, only ten years after Canadas 1968 Divorce Act*
established uniform availability of divorce across the
country, Prime Minister Pierre Elliot Trudeau offered
to give the provinces jurisdiction over marriage and
divorce, which was a federal responsibility under the
Constitution Act, 1867. This proposal quickly gained
momentum (Eberts 1981, 5-6; Bowman 1981). Deeply
immersed in the struggle for reform of family law, many
Canadian women feared that returning to the provinces
the power to enforce support and custody orders made
at divorce would make enforcement even more difficult
than under the single federal law (Eberts 1981, 17-18).
This worry was not shared by Québec women (Sawer
and Vickers 2001, 17; Fédération des Femmes du Qué-
bec 1981), but opposition in the rest of the country had
stalled the proposals by mid-1980 (Eberts 1981, 18).
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This skirmish had sensitized women to the dangers
lurking in the constitutional renewal process and, in
1980, the National Action Committee had identified the
Constitution as a priority issue (Eberts 1981, 6).

Meddling with divorce caught women’s atten-
tion in a way that two previous attempts at formulating
a charter of rights had not. The Canadian Constitutional
Charter, 1971 (“Victoria Charter”) did not include a sec-
tion on equality or non-discrimination rights. However,
it guaranteed basic civil liberties and article 5 provided
that “no citizen shall, by reason of race, ethnic or na-
tional origin, colour, religion or sex, be denied the right
to vote” for members of Parliament or a provincial leg-
islature. The Victoria Charter provided in article 3 that
governments could curtail these rights by “such lim-
itations...as are reasonably justifiable in a democratic
society in the interests of public safety, order, health or
morals, of national security, of the rights and freedoms
of others...” (Romanow, Whyte, and Leeson 1984, 17).

In 1978, the federal government unilaterally put
forward the Constitutional Amendment Bill. The bill’s
proposed Charter of Rights guaranteed fundamental
civil liberties, legal rights, language rights, and mobility
rights. Section 6 included “the right of the individual
to equality before the law and to the equal protection
of the law” Justice Minister Otto Lang suggested that
this language would encourage courts to adopt the US
“reasonable basis” analysis.?* Section 9 stated that this
equality right was to be “enjoyed without discrimina-
tion because of race, national or ethnic origin, language,
colour, religion, age or sex.” All of the individual rights
in the proposed Charter were subject to “such limita-
tions...as are justifiable in a free and democratic society
in the interests of public safety or health, the interests of
the peace and security of the public, or the interests of
the rights and freedoms of others, whether such limita-
tions are imposed by law or by virtue of the construc-
tion or application of any law.”*

1980 Versions of the Charter

The federal government released a draft of the
Charter in August 1980 for discussion with the provinc-
es. When no agreement was reached at the First Minis-
ters’ meeting of September 12, 1980, Canada announced
its decision to proceed unilaterally with patriation. The
second version of the Charter was tabled in the House
of Commons and Senate on October 5, 1980, along with
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other elements of a proposed resolution respecting pa-
triation of the Constitution (Elliott 1982, 13-14). A Spe-
cial Joint Committee of the Senate and House of Com-
mons was established to hear submissions on the draft.

There was not a lot of difference between the
August and October drafts. Neither had a preamble.
Neither had a “hard” notwithstanding clause (Lee-
son 2000, 7-9) like that in the Canadian Bill of Rights
or what emerged as section 33 of the Charter. Section
1 of both versions was a limitations clause to tell the
courts what kinds of restrictions on rights governments
could impose. Neither version had what later emerged
as sections 27 and 28 of the Charter. However, the Oc-
tober version included what eventually became section
32, providing that section 15 would not come into ef-
fect until three years after the coming into force of the
Charter. Section 24 of that version also stipulated that
the Charter’s guarantees should not be construed so as
to deny the existence of other rights or freedoms that
existed in Canada, including any rights or freedoms
pertaining to the Aboriginal peoples.

Section 1 of the Charter tabled in October 1980
provided that:

The Canadian Charter of Rights and Freedoms guarantees
the rights and freedoms set out in it subject only to such
reasonable limits as are generally accepted in a free and
democratic society with a parliamentary system of gov-

ernment.

This provision was considerably cut back from the very
broad clause that had been in both the Victoria Char-
ter and the Constitutional Amendment Bill. Nonethe-
less, feminist lawyers called section 1 the “Mack truck
clause” because “a person could drive one right through
it”*

What became section 15 of the Charter appeared
under the heading “Non-Discrimination Rights”:

(1) Everyone has the right to equality before the law and
to the equal protection of the law without discrimina-
tion because of race, national or ethnic origin, colour,
religion, age or sex.

(2) This section does not preclude any programme or ac-
tivity that has as its object the amelioration of condi-

tions of disadvantaged persons or groups.
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Marginal notes state that this formulation was derived
from the Canadian Bill of Rights, except for the addition
of “ethnic origin” and “age” as grounds in subsection
(1) and the addition of subsection (2) (Elliott 1982, 38).
Both of the “new” grounds had been in the 1978 pro-
posed Charter (Dawson 2006, 30). So, too, had been the
change from “protection of the law” (the Bill of Rights
phrase) to “the equal protection of the law;” wording
meant to bring the phrase more in line with the Four-
teenth Amendment.”® Barry Strayer (2006), a senior
federal official at the time of patriation, has stated that
officials added subsection 15(2) in the summer of 1980
to overcome the California Supreme Court’s 1976 deci-
sion in Bakke v. Regents of the University of California,*
striking down affirmative action in university admis-
sions.

Strayer (2006) has acknowledged that “[t]he
equality rights provision which emerged in 1980 sur-
vived essentially unchanged throughout the many it-
erations of the federal Charter proposals from 1968 to
1980” (19). He notes that “[a]t the time, we were con-
tent to tinker with the anti-discrimination provisions of
the Bill of Rights” (18). As to why more attention was
not paid, throughout the years of constitutional nego-
tiations, to the precise content of equality rights, he has
stated: “Frankly, we felt that the heart of our struggle
was to achieve an entrenched Charter...equally appli-
cable at the federal and provincial level” (19). Signifi-
cantly, however, he also has acknowledged that one of
the problems the drafters had with respect to the equal-
ity rights provisions was that “not everyone believed in
perfect equality, and some had reservations about its
expression in the Charter” (21).

Advised in the spring of 1980 about federal
plans for the Special Joint Committee (Reid 2007, 59),%
CACSW worked intensively on the Constitution in
the summer of 1980. It commissioned thirteen papers,
which were circulated widely and generated over 8,000
letters in response (Doerr and Carrier 1981). CACSW
sent copies of these papers to the Minister Responsible
for the Status of Women Lloyd Axworthy and to the
Prime Minister’s Office (Anderson 2006, 40). Doris An-
derson (1996) later wrote: “we were obviously going to
end up with a Charter, and I believed our job was to
make sure it was a good one and of some use to women”
(236). The resources generated by CACSW that sum-
mer were made available to women’s organizations pre-
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paring for the fall hearings of the Special Joint Commit-
tee on the Constitution (Kome 2007, 63). Penney Kome
(1983) considered that the CACSW papers written by
CACSW experts Mary Eberts and Beverley Baines “in-
formed virtually all the feminist activities around the
Constitution and presentations before the Special Joint
Committee” (31).

With the release of the Charter on October 5,
1980, CACSW expressed anger that section 15 was virtu-
ally identical to the ineffectual equality-before-the-law
guarantee of the Bill of Rights. Doris Anderson (1996)
wrote in her memoir: “It was clear, although we had
sent Axworthy a full set of the papers, that neither he
nor any of his staff had read them” (235). CACSW is-
sued a press release, made a public statement, and wrote
to Lloyd Axworthy and the Prime Minister detailing the
council’s objections to the proposed wording (Ander-
son 1996, 235; Kome 1983, 29). The council distribut-
ed flyers with detachable coupons for women to return
to the government expressing disapproval of the weak
draft. By the time Anderson resigned from CACSW in
January 1981, over 17,000 coupons had been sent in
(Kome 1983, 29).

Prime Minister Trudeau hoped that he could
vault over the objections of the provinces to entrench-
ment by capturing public approval for the Charter of
Rights and Freedoms. It seemed, though, that the feder-
al government thought it could commandeer women’s
approval, rather than win it with a draft that satisfied
their criteria. Doris Anderson (1996) recounted that
Lloyd Axworthy told CACSW’s executive that it should
support the government’s wording of the Charter “as it
stood and without question” (235). He threatened to cut
the CACSW budget and go directly to women them-
selves if CACSW did not cooperate (235). Minister Ax-
worthy was the featured dinner speaker at a combined
meeting of NAC and Women for Political Action, held
in Toronto on October 18, 1980 (“Persons Day”). Af-
ter working all day on the draft Charter, developing the
position that NAC would take at the Special Joint Com-
mittee,” diners were exhorted by the Minister to simply
trust the government, a message which was deservedly
booed (Anderson 1996, 236; Kome 1983, 33-34).

Presentations by NAC, CACSW, and NAWL to the

Special Joint Committee*
All three groups—NAC, CACSW, and NAWL—
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expressed support for patriation and the entrenchment
of a Charter of Rights, while stressing that the difficulty
of amending an entrenched Charter made it necessary
that the document be as good as possible right from the
outset.”” All three condemned section 1; its reference to
“a parliamentary system of government” would protect
any limitation on rights included in any statute that had
been passed by a legislature. This capitulation to the will
of the majority meant that women were worse off with
section 1 than they would be with no Charter at all.*!
The three urged that section 1 be removed altogether
and replaced by a strong declaration of the equality of
men and women.”> As NAWL put it, this “overriding
statement of principle”®® would be used in interpreting
the Charter. The submissions leave no doubt that full
substantive equality, not just equality in the adminis-
tration of the law, was the groups’ goal.** Governments’
ability to restrict Charter rights in time of war or na-
tional emergency could be ensured by a tightly restrict-
ed clause modeled after that found in the International
Covenant on Civil and Political Rights (ICCPR); how-
ever, as in the ICCPR, some rights, including equality,
could not be restricted even then.”

All three groups called for the removal of the
three-year moratorium on the coming into force of
the equality guarantees, which delayed access to the
courts for redress of inequality.** Governments did not
need more time to determine which legislation need-
ed reform; the Royal Commission and follow ups to it
by federal and provincial advisory councils had done
that.”” It was pointed out that Canada and the provinces
should already have been amending legislation to com-
ply with the international covenants ratified in 1976.%
NAC argued that the problem was not lack of knowl-
edge of what needed to be done, but whether there was
the political will to do it.*

All three groups stated that the guarantee of
existing rights for Aboriginal peoples should contain a
stipulation that such rights be available equally to men
and women.” They further argued that the term “ev-
eryone” should be replaced by “person” wherever it ap-
peared in the Charter because “person” had a known
history of interpretation that definitely included wom-
en.* NAC and NAWL also called for constitutional en-
trenchment of the Supreme Court with a guarantee that
the court would be “representative” of women,** agree-
ing with parliamentarians’ suggestions that this would
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mean that at least 50 percent of its members should be
female.*?

CACSW and NAWL had developed the most
detailed proposals for changing section 15. However,
all three groups agreed that simply repeating the inef-
fectual language of “equality before the law” was inad-
equate.** NAWL expressed doubt that mere entrench-
ment would persuade any court to give the equality
guarantees more vigour than the Bill of Rights.* Both
NAWL and CACSW were skeptical that adding “equal”
before the term “protection” would invoke the egalitari-
an jurisprudence of the US Supreme Court.* Moreover,
as strongly put by CACSW, they regarded as inadequate
both the reasonable basis test and the mid-level of pro-
tection for sex equality under the Fifth and Fourteenth
Amendments. Why, they argued, should women accept
language that would bring only that protection when
there was a chance to insert stronger language right
from the outset?¥

The goal of all three groups was to ensure that
distinctions based on sex would be treated as “sus-
pect” and subject to strict scrutiny.*® A key element of
the strategy for achieving this aim was to remove from
section 15 all reference to “discrimination.” This term
was too often interpreted to mean only something neg-
ative or harsh; a distinction that purported to confer
something positive, however odious or harmful it ac-
tually was, would not be caught by the term “discrim-
ination”* CACSW and NAWL asked that the heading
before section 15 be changed to “Equality Rights™° and
sought to eliminate the term discrimination from the
text of section 15 as well.

CACSW proposed that the first two sections of
section 15 provide:

(1) Every person shall have equal rights in law including
the right to equality before the law and to the equal
protection and benefit of the law.

(2) Such equal rights may be abridged or denied only on

the basis of a reasonable distinction.

(3) Sex, race, colour, national or ethnic origin, and re-

ligion will never constitute a reasonable distinction

except as provided in subsection (3) [dealing with af-

firmative action].>!

NAWTLs preferred version of section 15 was:
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(1) Every person shall have equal rights in law including
the right to equality before the law and to the equal
protection and benefit of the law;

(2) and a compelling reason must be shown for any dis-
tinction on the basis of sex, race, national or ethnic

origin, colour or religion.*

While NAWL preferred not listing grounds in its sub-
section (1), it told the parliamentary committee that it
was prepared to accept the following alternative version
of section 15:

(1) every person shall have equal rights in law, including
the right to equality before the law and to the equal
protection and benefit of the law without unreason-
able distinction on any ground including sex, race,
national or ethnic origin, colour, religion, marital sta-
tus, age, physical or mental handicap, sexual orienta-
tion, political belief and previous conviction.

(2) a compelling reason must be shown for any distinc-

tion on the basis of sex, race, national or ethnic ori-

gin, colour or religion.”

The CACSW and NAWL versions of section 15
both added “equal benefit” of the law to equality be-
fore the law and equal protection of the law in order
to ensure that improper distinctions were not made in
statutes which conferred benefits.>* Both used “distinc-
tion” instead of discrimination. Both would, by specif-
ic language, make sex, race, national or ethnic origin,
and religion suspect classifications. It was believed that
specific language was required to make sex a suspect
classification for two main reasons. One was that the
federal draft put sex in the list after age, a characteristic
which seemed to permit many reasonable distinctions.
This juxtaposition was seen as playing into the courts’
demonstrated tendency to regard as reasonable almost
any distinction based on sex.” To guard against this risk,
strong statutory guidance to the courts was desirable.

Both the CACSW and NAWL drafts contem-
plated the existence of a two-tier system of constitu-
tional protection against inequality. CACSW’s draft and
NAWTLs preferred draft were silent about what classi-
fications, other than the named suspect classifications,
would receive protection. CACSW explained to the
Special Committee that it would be open to the courts
to determine whether a particular non-listed ground
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merited constitutional protection and at what level. Just
because a ground was not in the statutory list of suspect
classifications did not mean that a court could not con-
sider it suspect and require a compelling justification for
distinctions based on it.** Of course, a court could also
apply to that ground the weaker reasonable or rational
basis test. While, in theory, strong protection could be
available to the grounds not listed in section 15, it was
far more likely that these drafts created a caste system of
grounds, protecting the named grounds more strongly
than the others.

NAWLs second alternative included a long list
of specific grounds which would attract at least some
level of protection under section 15. NAC, too, called
for the addition to section 15 of marital status, sexu-
al orientation, and political belief and supported the
addition of mental and physical disability.”” This ap-
proach eliminated the necessity of asking a court to
determine whether the ground would be protected at
least to some level. CACSW had explained before the
Special Joint Committee that it did not include a long
list of protected grounds in its draft in order to allow
for expansion of the list of protected grounds through
jurisprudence as levels of understanding changed and
improved.”® NAWTLs alternative draft allowed for this
growth over time by making its list of grounds non-ex-
haustive. NAWL thus preserved flexibility, while avoid-
ing the appearance of creating a caste system of rights
protection.

Both CACSW and NAWL recommended tight-
ening up the protection for affirmative action programs
included in section 15(2) of the federal draft. CACSW,
for example, proposed:

(3) Nothing in this Charter limits the authority of Par-
liament or a legislature to authorize any program or
activity designed to prevent, eliminate or reduce dis-
advantages likely to be suffered by or suffered by any
group of individuals when those disadvantages are
related to the race or sex of those individuals, or to
the other unreasonable bases of distinction pursuant

to subsection (2).%

The language of NAWLs suggested affirmative action
protection is almost identical.®* NAC wanted to change
section 15(2) of the draft specifically to ensure that these
programs could benefit women.*'
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CACSW and NAWL insisted on government
authorization of ameliorative programs® as a protection
against bizarre or unfair initiatives undertaken by the
private sector. Women were leery of measures suppos-
edly intended for their benefit, which had the effect of
limiting their options or imposing unfavourable con-
ditions on them. Interestingly, women’s suspicion of
the motives and judgment of both government and the
courts was strong enough that none of the three groups
advocated that the Charter require that ameliorative
programs be put in place.

Result of the Presentations

After NAC presented its brief before the Spe-
cial Joint Committee, Co-chair Senator Harry Hays re-
marked: “I was just wondering why we do not have a
section in here for babies and children. All you girls are
going to be working and we are not going to have any-
body to look after them.”> When he appeared before the
committee on January 12, 1981 with the government’s
amendments to the draft Charter, Justice Minister Jean
Chrétien was much more respectful. He complimented
CACSW for “a particularly fine brief as well as for an
impressive presentation” and said that the work of the
council “has greatly influenced the government.”®* In
this section, I consider just how deeply CACSW, NAWL
and NAC’s presentations influenced the government.
The record is not a happy one.

The groups’ recommendations with respect to
section 1 were not accepted. Rather, Justice Minister
Chrétien stated that the government amended section 1
as recommended by Gordon Fairweather of the Cana-
dian Human Rights Commission and Walter Tarnop-
olsky of the Canadian Civil Liberties Association.®® The
new section reads:

The Canadian Charter of Rights and Freedoms guarantees
the rights and freedoms set out in it subject only to such
reasonable limits prescribed by law as can be demonstra-

bly justified in a free and democratic society.

Senator Duff Roblin pointed out to Chrétien that this
language did not accept Fairweather’s recommendation
that abridgment of the equality of men and women, or
of non-discrimination rights, should not be permitted
pursuant to section 1.° Chrétien advised that Fair-
weather and Tarnopolsky had been consulted about the
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compromise and accepted it.”” The 1981 women’s lobby
would be required to secure section 28, providing that:
“Notwithstanding anything in this Charter, the rights
and freedoms referred to in it are guaranteed equally to
male and female persons”

The government’s amendments did not accept
the women’s recommendations about extension of full
Aboriginal rights to women in section 24 (what later
became section 25) of the Charter. Strayer (2006) has
identified status Indian leadership (largely male) as one
of the groups that did not want “perfect equality;” es-
pecially where controlling band membership was con-
cerned (21).° It was not until women themselves fought
for and won section 35(4) of the Constitution Act, 1982
that this protection was attained. Nor did the govern-
ment remove the three-year moratorium on the equali-
ty rights of the Charter. Chrétien did not even mention
to the Special Committee the women’s submissions that
recommended that a gender-balanced Supreme Court
be entrenched in the Constitution.

The government did agree to change the title be-
fore section 15 to “Equality Rights” “so as to stress the
positive nature of this important part of the Charter of
Rights”* It acknowledged CACSW and NAWL for their
efforts in this regard. The section, however, still turned
on the limiting concept of “discrimination” and did not
contain the two-tier test recommended by the wom-
en’s groups.” Initially, it did not contain any additional
grounds despite the recommendations made by NAWL,
NAC, and many others seeking a longer list. Only at the
eleventh hour did the government consent to a commit-
tee amendment adding mental and physical disability
to the list of grounds.” At the same time, the order of
age and sex was reversed in the January 1981 list, sup-
posedly to suggest that limitations on the basis of sex
should not be considered as reasonable as those based
on age (Dawson 2006, 30). In keeping with the specif-
ic language used by NAWL and the intent of CACSW'’s
amendments, the list of grounds in section 15 was made
open-ended to permit the section to grow with judicial
interpretation.” Since 1985, the additional grounds of
citizenship, marital status, sexual orientation, Aborig-
inality-residence, and being a registered status Indian,
called “analogous” grounds in the jurisprudence, have
been recognized by the Supreme Court.”

The most significant adoption of the women’s
groups’ recommendations came in the opening words

Atantis 37.2 (1), 2015/2016

107

of section 15(1). “Everyone” was replaced with “every in-
dividual” to signify that protection was available to nat-
ural persons only, as requested by NAWL,” although the
section did not employ “person” as urged in the women’s
presentations. The government accepted the recommen-
dation to include “the equal benefit of the law” as well as
“equal protection.” It recognized women’s desire that the
section guarantee equality in the substance as well as the
administration of the law through the phrase “equal...
under the law;” which was apparently drawn from the
ERA in the United States.” The significance of this lan-
guage was acknowledged in the first Supreme Court of
Canada decision on section 15, in which the section’s
guarantee of substantive equality and the intent to undo
the harm of the Lavell and Bédard and Bliss cases were
confirmed.”® Subsection (2) of section 15 was tightened
to some extent, although it did not require that a “pro-
gram or activity” be authorized by law.

Conclusion
The February 1981 version of section 15, ta-
bled in the House of Commons, provided as follows:

(1) Every individual is equal before and under the law
and has the right to the equal protection and equal
benefit of the law without discrimination and, in
particular, without discrimination based on race, na-
tional or ethnic origin, colour, religion, sex, age, or
mental or physical disability.

(2) Subsection (1) does not preclude any law, program

or activity that has as its object the amelioration of

conditions of disadvantaged individuals or groups in-
cluding those that are disadvantaged because of race,
national or ethnic origin, colour, religion, sex, age or

mental or physical disability.

This was the final version of section 15, which appeared
in the Charter patriated from Great Britain.

If we measure women’s accomplishments with
respect to the section by how well the final version
matched women’s aspirations, we must be disappointed
with the result. If we look at how much women accom-
plished in the face of indifference, resistance, or even
hostility on the part of the government, the accomplish-
ment is substantial.

Yet another accomplishment of the women’s
work on section 15 of the Charter is not visible in the
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language of the section, but is nonetheless consider-
able. Through reviewing the papers commissioned by
the Advisory Council, attending study and strategy
sessions on the draft Charter, and preparing briefs to
the Special Joint Committee, Canadian women added a
great deal to their constitutional and rights literacy. This
enhancement would serve them well during the cam-
paign to embed section 28 in the Charter and remove
the section 33 override from rights guarantees in the
Charter. It would inform significant post-entrenchment
activities, like the conduct of statute audits to identify
legislation that needed reform, educational activities
to increase Charter literacy, the establishment of orga-
nizations to conduct Charter litigation, like the Wom-
en’s Legal Education and Action Fund (LEAF), and a
range of litigation and law reform activities undertaken
by the women’s movement after 1985. Women began
the Charter era in 1980-1981 with a strong campaign
for substantive equality guarantees and continue their
quest for substantive equality using the skills and tools
they put in place during that formative time.
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